IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO. 694 OF 2016

DISTRICT : THANE

Tejrao Laxman Wankhede )
Sub Inspector of Police )
Posted at: R.B.I. Security Branch, )
C.B.D. Belapur, )
O/o Commissioner of Police, )
Navi Mumbai. )...Applicant

VERSUS

1. The State of Maharashtra
Through: The Additional Chief Secretary,
Home Department, Mantralaya,
Mumbai - 400 032.

S = — —"

2. The Director General of Police, )
State of Maharashtra, )
Shahid Bhagatsingh Marg, Mumbai - 32. )

3. The Commissioner of Police )
Navi Mumbai, Sector 29, C.B.D. Belapur )
Navi Mumbai, 400 614 . JRespondents

Shri A.R. Joshi, learned Advocate for the Applicant.
Smt K.S. Gaikwad, learned Presenting Officer for the

Respondents.
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CORAM

.o

Shri Rajiv Agarwal, Vice-Chairman

DATE : 25.01.2017

JUDGEMENT

1. Heard Shri A.R. Joshi, learned Advocate for the
Applicant and Smt. K.S. Gaikwad, learned Presenting Officer

for the Respondents.

2. This O.A. has been filled by the Applicant challenging
his transfer dated 31.07.2015 from Rabale Police Station in
Navi Mumbai to R.B.I., ( Security / Special Branch) on the
ground that he had made a request for such transfer when
he didnot make such a request. The Applicant was earlier
transferred from Traffic Branch to Rabale Police Station by
order dated 28.07.2015. The Applicant has challenged that
order dated 28.07.2015 also.

3. Learned Counsel for the Applicant argued that the
Applicant was posted to Navi Mumbai Police
Commissionarate on 30.06.2014. He was posted to Traffic
Branch, Rabale. The Applicant was transferred from Traffic
Branch to Rabale Police Station, Rabale by order dated
28.07.2015, though he had not completed his tenure of 3
years in that branch. He was again transferred on
31.07.2015 from Rabale Police Station to R.B.I. (Security /
Special Branch). Learned Counsel for the Applicant argued
w\ that he made a number of representations dated 11.08.2015,




O.A. No. 694 of 2016

01.03.2016 and 10.06.2016 against his illegal transfer, but
no cognizance was taken by the Respondent. Learned
Counsel for the Applicant argued that both the orders dated
28.07.2015 and 31.07.2015 have been issued on
administrative ground. Such orders which are mid-term
transfer orders cannot be issued on administrative grounds.
Such mid-term transfers can be ordered only in exceptional
cases, in public interest and an account of administrative
exigencies under section 22 N (2) of the Maharashtra Police
Act (M.P.A.). Learned Counsel for the Applicant argued that
a mere default report by a superior officer cannot be said to
be sufficient to hold a police personnel guilty of dereliction of
duty. Such a charge can be proved only in a Departmental
Enquiry. The impugned transfer orders are violative of
section 22 N (2) of M.P.A. and are liable to be quashed.

4. Learned Presenting Officer (P.O.) argued that a default
report dated 11.06.2015 submitted by Deputy Commissioner
of Police, Traffic was received by the Respondent No. 3. The
said report was considered by the Police Establishment
Board at Commissionarate on 28.07.2015 along with D.O.
letters against the Applicant and the Board decided to
transfer the Applicant from Traffic Branch to Rabale Police
Station. The next transfer dated 31.07.2015 by mistake
mentioned that the Applicant was transferred on his request.
It was thought fit to again transfer the Applicant in the
security of R.B.I.. Learned P.O. argued that the Applicant
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has been transferred in full compliance of the provision of the
M.P.A.
5. It is seen that the Applicant was transferred by order
dated 28.07.2015 from Traffic Branch to Rabale Police
Station. The order reads as follows:

“fas: Fdifer/ At TR deredt snea-
Hell s13ge det [t/ DIF Al UMD FRURA = AARAR s1oig bt et
JRRAIET Hees! A RIGRAGAR geia neenudd dera &od Ad 313.”

The name of the Applicant is at Sr. No. 57. It is not
mentioned that the Applicant was transferred due to default
re;iort against him. There is no mention that there were any
special circumstances for his transfer or that he was found
guilty of dereliction of duty. In the affidavit in reply dated
22.08.2016, the Respondent No. 3 has stated in para 3 (iii),
that:

“(iii) It is submitted that, on 11.06.2015, the Deputy
Commissioner of Police, Traffic Branch, Navi
Mumbai, who is administrative head of the
Applicant, submitted Default Report of the applicant
citing the incidences of dereliction of duties and the
D.O. Letters of his sub-ordinate officers about the
in-disciplined behavior of the applicant while
dis-charging the duty. Annexed hereto marked as
Exhibit “R-1” (colly) is copy of the Default Report
of the applicant, dated 11.06.2015 submitted by
DCP, Traffic to Respondent No. 3.”

The Default report dated 11.06.2015 is annexed as R-1.

It is mentioned therein that:

“Yieal 6. 9 A A ALTHER WetA fordlaws, Wt agges s Aieht diaf.
ASR[@ TS A fing R Bett 3RIe e S Teatt Foaad el Belt 33,
N\ EUAD Heai 5. 2 HIIA 312 UETY AWS, AEGD Aloht AT el BRI
J
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zrﬂ-shaaﬂmaeﬁauﬁamm%ﬁammﬁrﬁa@a@aa@ﬁa
SHIDBIR AR TRER AEID AR U Jrwrt Fifn va.f. Fesotias:
Tieess el Delt s it 2ofie dzult aERE & aen @9 - 3TREh

o1 TR 2T AT T AR Fehelk Feea 3. 7

6. It is clear that the default report mentions that the
Applicant is a habitual drunkard and also is in the habit of
conducting ‘sting’ operations. How this report can lead to
conclusion that the Applicant was guilty of dereliction of duty
is difficult to comprehend when no enquiry was conducted in
such allegations against the Applicant. Such
unsubstantiated reports cannot be termed as exceptional
circumstances to transfer any Government Servant. The
submission of the Respondent No. 3 in para 3 (iii) of affidavit

in reply has to be firmly rejected.

7.  From other D.O. letters, it appears that the superiors to
the Applicant did not like his habit of conducting sting
operations. The Respondent No. 3 has not placed the
minutes of the Establishment Board on record. It cannot be
said that the Board considered the default report. It cannot
be said that the Applicant was guilty of dereliction of duty.
Such a finding can come out only after a Departmental
Enquiry is held against a Government Servant. This was the
ground on which the Applicant was transferred as mentioned
in the Affidavit-in-Reply.  As it is not correct to hold the
Applicant guilty of dereliction of duty, the Applicant’s

transfer order dated 28.07.2015 was in complete violation of
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provisions of section 22 N (2) of M.P.A. and this transfer
order dated 28.07.2015 cannot be sustained.

8. As regard order dated 31.07.2015, it is stated that the
order was passed based on the same default report. How a
police personnel can be transferred twice on the same report,
within 3 days is not understood. This order is clearly
arbitrary. When the transfer order dated 28.07.2015 is
unsustainable, the order dated 31.07.2015 is nothing but

abuse of powers by the Respondents.

9. Having regard to the aforesaid facts and circumstances
of the case, transfer orders dated 28.07.2015 and
31.07.2015 qua the Applicant are quashed and set aside. The
Respondents are directed to post the Applicant back to
Traffic Branch within 7 days from the date of this order. This

0O.A. is allowed accordingly with no order as to costs.

Sd/-
(RAJIV AGARWAL) '
(VICE-CHAIRMAN)
25.01.2017

Date : 25.01.2017

Place : Mumbai

Dictation by : NMN ;
D:\Naik\Judgement\2017\01-Jan-17\0.A. 694-2016 V-C.doc
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